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               Form No.(J)3 
HEADING OF JUDGMENT ON APPEAL 

 District :: Nalbari 
 

 

IN THE COURT OF CIVIL JUDGE ::::::::::::::::::::NALBARI 

 
 
Present :  Himakshi Thakuria Buragohain            

   Civil Judge  

   Nalbari. 

 

   Thursday, the 13th day of December, 2018 

 
 

   MONEY APPEAL No. 01/2018 

 
 

From the Judgment & Decree dated 11/05/2018 passed by Learned Munsiff 

Cum JMFC, Tihu  in Money Suit No.01/16. 

                    
 
                  Nagen Pathak 

  ---- Appellant 
 

            - VS  - 
 
 
                   Naba kr. Das 
     

   ------- Respondent  
 
This appeal having been heard on 12/12/18 in presence of :-  
 

Advocate for the Appellants :-  Sri Pankaj Sarma &    

    Sri Banashri Buzarbaruah 

Advocates for the Respondents :-  Sri Champak Kr. Dutta,  

      Sri Sandip Kr. Talukdar and  

       Sri Pranita Haloi. 

and having stood for consideration to this day, the Court delivered the 
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following judgment:- 

 

      
 
 

         J   U   D   G   M   E   N   T     A  N  D    O  R  D  E  R 

  
 
1. The judgment and decree dated 11/05/2018 passed by the Ld. Munsiff 

Cum JMFC, Tihu  i/c with Money Suit No. 01/16, are the subject matter under 

challenge in this present Civil first appeal.  

 

2. Being highly dissatisfied and aggrieved with the Judgment delivered in 

Money Suit No. 01/16 which was dismissed  vide the Judgment and decree 

dated  11/05/2018 passed by the Ld. Munsiff Cum JMFC, Tihu, the plaintiff as 

appellant has preferred the instant appeal on the following grounds:- 

 
    G R O U N D S 

 

a) That the learned Munsiff cum JMFC, Tihu committed grave error in 

both  law and facts. 

 

b) That the learned Munsiff has misread and misinterpreted the legal 

aspects of the suit and the evidence on record for which the Ld. 

Munsiff has arrived at a wrong decision.  

 

c) That the citation from Hon'ble Patna High Court upon which the Ld. 

Munsiff below relied in passing the impugned Judgment is not any way 

relevant  to the case of the appellant.  

 

d)  The learned Munsiff failed to discuss evidence on record and the 

other issues framed for decision in the suit while passing the 

impugned judgment.  
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e) The conclusion of the Ld. Munsiff is unjust, unreasonable and self 

contrary as mere technicality cannot supersede the facts and evidence. 

Even the respondent had not raised the question and adduced evidence 

in respect of the technicality of the instrument in question , i.e. 

the Ext -1. 

  

f) That the entire approach of the Learned Court in dealing with the 

evidence was illegal. Ext-1 clearly proved that the respondent 

obtained the loan from the appellant as claimed. The instrument is 

genuine through which the appellant acquired the right to recover his 

money and entitled to the decree as prayed for.  

 

g) That the learned Court below would not have to apply any rule of 

interpretation to find out the nature of the Ext-1 as the same was 

legibly  written and its context are vivid. Hence, the preponderance 

of probability is definitely in favour of the appellant/ plaintiff.  

 

h) That the appellant reserves his right of taking additional ground 

or grounds at the time of hearing.  

 

i) That the appeal has been made bona fide and in the interest of 

justice.  

  

3. On the above grounds the appellant has prayed for setting aside the 

impugned judgment and decree. After admitting the appeal the record of 

Money Suit. No. 01/16 was called for and the same was received. 

 

4. On appraisement of the original case record, it appears that the plaintiff 

has filed the suit for realisation of money lent  through a hand Note valued at 

Rs. 1,74,000/-. 
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 5.                The brief fact of the plaintiff's suit is that   

the plaintiff and the defendant are businessman. In the pretext of friendship 

the defendant in order to meet his business needs, borrowed a sum of Rs. 

1,20,000/- ( Rupees One lakh twenty thousand only)  on 15/09/13 from the 

plaintiff by executing a hand note and agreed to pay back on demand the 

principal amount together with interest @ 15%  per annum. The defendant did 

not pay any money to the plaintiff inspite of repeated demands made by the 

plaintiff for recovery of the debt. Every time the defendant sought time to pay 

his debt to the plaintiff with interest. The plaintiff made several oral demands 

but it fell on deaf ears. Finding no other option the plaintiff sent a pleader's 

notice on 21/07/14 through his engaged lawyer via registered post with A/D 

card asking the defendant to pay the debt with interest as per their agreed 

interest. The defendant received the pleaders notice on 25/07/14 as per 

Exhibit-4. After receipt of the pleader's notice the defendant personaly met the 

plaintiff and requested to wait for a few months to clear the debt. The 

defendant did not pay a single penny to the plaintiff despite several months 

elapsed from such requests. However, the defendant never denied to repay his 

loan to the plaintiff whenever he was contacted for that purpose. However, on 

the edge of the prescribed limitation for realization of money advanced on 

hand-note the plaintiff has got no option but to initiate this suit before the 

Court of Law. As per the terms and condition of the hand note agreed between 

the parties, the plaintiff was entitled to receive interest @ 15% per annum 

upon the principal amount till realization of the debt. Hence, the simple 

interest upon the principal amount of Rs. 1,20,000/- ( Rupees One Lakh 

Twenty Thousand) till date was Rs. 54,000/- ( Rupees Fifty Four Thousand). 

Thus, the plaintiff was entitled to realize Rs. 1,74,000/-( Rupees One Lakh 

Seventy Four Thousand) from the defendant at the time of filing of the suit. As 

such the plaintiff prayed for realization of the said amount along with other 

reliefs which is entitled by the plaintiff as per law. Hence, the case.  

6.  On receiving notice the defendant appeared and  contested the 

suit by filing written statement. In his written statement the answering 
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defendant denied all the averments made by the plaintiff in the plaint. 

However, the defendant admitted that he received the pleaders notice, but 

ignored the notice as he has not taken the money. The answering defendant 

has stated that the suit is not maintainable in its present form and there is no 

cause of action for filing this suit by the plaintiff. The defendant has also stated 

in his written statement that the suit is barred by limitation and hence the suit 

is liable to be dismissed.  

 

7.  Upon pleadings of the parties the learned trial court has framed 

the following issues ----- 

 

  i) Whether there is cause of action for filing this suit ? 

  ii) Whether the suit is maintainable in law  ? 

  iii) Whether the suit is barred by limitation  ? 

  iv) Whether the defendant obtained  a loan of Rs. 

1,20,000/- on 15/09/13 by executing a hand note  ? 

  v) Whether the signature of the defendant was obtained 

fraudulently by the plaintiff over the blank paper/ hand note  ? 

  vi) Whether the plaintiff is entitled to a decree for realisation 

of themoney from the defendant as claimed  ? 

  vii) To what other relief/ reliefs the parties are entitled to ? 

8.  The plaintiffs side has adduced evidence of 3 (three) numbers of 

witnesses and exhibited 4 (four) documents. The defendant side has adduced 

the evidence of 1(one) witness but has exhibited no documents.  

  I have heard the learned counsel for both the parties and have 

gone through the materials on record as well as the memorandum of appeal.  

 

     DISCUSION, DECISION AND REASONS THEREOF 

 

9.  One of the grounds taken in the memo of appeal is that the 

entire approach of the learned court in dealing with the evidence was illegal. 

According to the learned counsel for the appellant Exhibit-1 clearly proved that 
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the respondent obtained the loan from the appellant as claimed. The 

instrument is genuine through which  the appellant acquire the right to recover 

his money and entitled to the decree as prayed for.  

10.  On perusal of the judgment dated 11/5/2018 passed by the 

learned Munsiff Cum JMFC, Tihu in MS Case No  1/16, it appears that the 

documents marked as Exhibit-1 is held by the said court to be a bond u/s 

2(5)(b) of the Act and not a hand note. The learned trial court has further held 

that a bond to be admissible in evidence has to be impounded and the deficit 

stamp duty and penalty has to be paid as prescribed under the act. As such 

according to the learned trial court Exhibit-1 is not admissible in law.  

11.  It is also seen that while determining the issue of maintainibility 

the learned trial court has relied upon the case of Ram Narayan  Bharat 

and another  -Vs- Ramchandra Singh and others cited in AIR 1962, 

Patna, 325.  

12.  On going through the case record of MS Case No  1/16 it 

appears that Exhibit-1 which is being held as inadmissible in evidence has 

already been marked as Exhibit-1 in the case and has been used by the parties 

in examination and cross-examination of the witnesses. It has been held in 

Zaver Chand -Vs- Pukhraj Surana  AIR 1961 SC 1655 that “ once a 

document has been marked as an exhibit in the case and has been used by 

the parties in examination and cross-examination of their witnesses, Section. 

36 comes into operation. Once a document has been admitted in evidence, as 

aforesaid, it is not open either to the trial court itself or to a court of appeal or 

revision to go behind that order. Such an order is not one of those judicial 

orders which are liable to be reviewed or revived by the same court or court of 

a superior jurisdiction.”  

13.  Section 36 of the Stamp Act provides that “where an instrument 

has been admitted in evidence, such admission shall not, except as provided in 

Section. 61, be called in question at any stage of the same suit of proceeding 

on the ground that the instrument has not been duly stamped.  

14.  That section is categorically in its terms when a document has 

once been admitted in evidence, such admission cannot be called in question 

at any stage of the suit or the proceeding on the ground that the instrument 
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has not been duly stamped. The only exception recognised by the section is 

the class of cases contemplated by the section 61 which is not material to the 

present controversy. Section. 36 does not admit other exceptions. Where a 

question as to the admissibility of a document is raised on the ground that it 

has not been stamped, or has not been properly stamped, it has to be decided 

then and there. Section. 9 furher provides that on payment of proper stamp 

duty and the required penalty, if any, the document shall be admissible in 

evidence.  

15.  Section 33,35, and 36 of the Stamp Act has held that there is a 

statutory obligation on all authorities to impugned the documents which is not 

duly stamped and that the court being an authority to receive a document in 

evidence is bound to give effect thereto. 

16.  In our case the learned trial court discussed the issue of 

inadmissibility of the documents as the deficit stamp duty and penalty was not 

paid as prescribed under the Act. The learned trial court ought to have 

determined the matter judiciously since the document is tendered in evidence 

and has been marked as an Exhibit in the case.  

17.  In the present case, the learned trial court clearly erred in law in 

holding Exhibit-1 as inadmissible instead of deciding the matter then and 

there. Therefore I am inclined to interfere with the judgment of the learned 

trial court dated 11/05/18 passed in MS Case No  1/16. 

18.  Hence, in view of the above discussion, I find that this is a fit 

case to remand the suit for fresh trial as there is sufficient ground to interfere 

with the impugned judgment.  

 

    O R D E R 

 

19.  In the result, the present  1st appeal is allowed and impugned 

judgment of the learned trial court is hereby set aside.  

  The suit is remanded back to the learned trial court with a 

direction to ascertain the stamp duty payable upon Exhibit-1, then call upon 

the plaintiff who is relying on the documents to pay the stamp duty and 

penalty and on payment of the stamp duty admit the documents as admissible 
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and frame necessary issues (if any)and finally deliver judgment  after hearing 

both the parties and discussing all the issues.  

  The learned trial court shall make every endeavour for early 

disposal of the suit. 

  The parties are directed to appear before the learned trial court 

on 2/1/19.  

  Accordingly the appeal is disposed of and the parties are left to 

bear their own cost.  

  Send back the LCR along with the copy of judgment to the first 

instance.  

  Given under my hand and seal of this court on this the 

13th day of December/2018. 

                 Civil Judge  
           Nalbari 
 

Dictated & Corrected by me 

 

 Civil Judge  
   Nalbari 


